








however, an emerging social cohesion approach
which seeks to import the principles of community
policing into national security.

The 2006 Sheller Report into Australia’s counter-
terrorism legal framework expressed serious
concerns about the way the laws were perceived
by some members of Australia’s Muslim and Arab
communities. It argued that misunderstandings and
fearfulness tend to undermine the aims of security
legislation, adding:

The negative effects upon minority communities,
and in particular the escalating radicalisation of
young members of such communities, have the
potential to cause long-term damage . . . Itis
vital to remember that lessening the prospects
of ‘home-grown’ terrorism is an essential part of
any anti-terrorism strategy. (Security Legislation
Review Committee 2006)

There are many aspects of the counter-terrorism
policing policy environment over which police and
policing can have little control. Conflict in the Middle
East and grievances related to Palestine, those
arising out of United States’ foreign policy or the
foreign policy of the Australian Government are not
matters over which police have influence or control.
There are, however, aspects of the local and
national environment relevant to preventing terrorism
on which police can have a positive impact, of which
social cohesion is one.

None of what | have said here today should be
taken to suggest that other forms of policing
capability related to rapid response, traditional forms
of intelligence gathering and high levels of force are
irrelevant or unnecessary in the context of counter-
terrorism policing. The relationship between
community policing and these other aspects of
policing is understood to be complementary rather
than dichotomous. My aim is simply to point out the
importance of not overlooking community policing
as a key aspect of counter-terrorism policing.
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Independent Muslim media’s counter-terrorism role

Al-Husein N. Madhany*
Washington, DC

Robert Baer, the former Middle East CIA operative,
recently interviewed a 17-year-old would-be suicide
bomber from Afghanistan who was caught before
he could undertake the attack. An article by Baer
based on the interview appears on the TIME
website. In it Baer discovers that far from being a
rabid frothing-at-the-mouth anti-American zealot,
the boy was simply brainwashed into accepting the
al-Qaeda ideology. Among the absurdities the boy
believed was that the President of Pakistan, Pervaiz
Musharaff, was a Jew.

This brand of ideology is the refuge of conmen. Its
influence is derived from restricting the availability of
information so as to manipulate the way people view
the world. It flourishes in environments where reality
is oversimplified into a vapid, monochromatic,
black-and-white view of the world. ‘Either you're
with us, or you're against us’ can go both ways.

One way to mitigate the influence of this type of
ideology is by broadening the worldview of those
most susceptible to its grip. While this task is
admittedly difficult in a country like Afghanistan,
where institutions and infrastructure have been
crushed under 30 years of foreign-backed proxy
wars, it is equally so in the major metropolitan
centres of New York City, London, Paris, and
Sydney. This is because the ideologues who
organise suicide bombings and videotape
beheadings realise that controlling and manipulating
the flow of information is more important than
scoring military victories. In fact, more so than being
a military threat, the greater danger of al-Qaeda is
that it convinces the general public—both Muslim
and others—that Islam is an ideology fixed in time
and inexorably charging towards a confrontation
with anything ‘Western’. If it is successful, those
who accept this false premise will carry out the war
that al-Qaeda has no inherent capacity to fight on its
own.

It is important we all ensure that this war is never
fully realised. To this effect, many within the
mainstream media call for the moderate Muslim
community to speak out and condemn extremism in
the name of Islam. While condemnation is important
from a symbolic standpoint, the act does little to
change the underlying problem. In addition to

Counter-Terrorism International Conference 2007

condemnation, what is needed is a broadening of
perspectives, a deepening of discourse and a
strengthening of independent and reasonable
thought.

For all they are worth, simple condemnations of
terror or the reiteration of the hackneyed phrase
‘[slam means peace’ are limited in their impact.
What will strengthen the hands of the mainstream,
and weaken the influence of al-Qaeda-like ideology,
is the development of authentic Muslim discourse
that explores ideas and promotes broader, more
encompassing views of the world. Islam is not an
ideology; it has a vast and rich tradition of
discussion and debate. This discourse, far from
being novel to the Muslim world, in many ways
represents a return to the values that contributed to
centuries of peaceful coexistence between Muslims,
Christians, Jews, Hindus and others in places like
Spain, Jerusalem and India.

The values that promote discussion and dialogue
are particularly well developed in North America,
Europe and Australia. Here we have incorporated
them into core principles that have resulted in a
number of important institutions, including a free
press. The freedom to inform the public of the abuse
of power and provide a countervailing force against
those who manipulate information for political gain is
a fundamental aspect of American and European
democracy. Unfortunately, due to decades of
overbearing dictatorial rule, many parts of the
Muslim world are without these basic freedoms. For
this reason ideologues can be influential in
controlling public sentiment abroad.

Therefore, the need for a Muslim fourth estate—a
truly independent Muslim media—is paramount. In
North America the signs of its print and online
emergence can be found in efforts like Islamica
Magazine and altmuslim.com. Rooted within the
community, these publications provide a forum
where debate on culture, history, politics and society
can take place outside larger political narratives or
soapbox rhetoric. They can meaningfully engage in
the reformulation and development of ideas that
influence the Muslim community. It is one thing to
dissect a people from the outside; it is entirely
different when the community engages itself,
drawing from its past with a collective eye on the
future.



In every religion there will be groups that reduce
faith to ideology to advance their own political
agendas. Either through charisma, violence,
chicanery or otherwise, they hijack religion as a
means of mobilising the masses. If people are
exposed to the realities of this process and the
underlying deceit which it embodies, then the
ideologue’s power over the people is greatly
diminished. Al-Qaeda’s long-term success is not
based in perpetrating violence, but rather in
controlling how we think, feel, and act towards
others who may be different from us. Our long-term
success will be in making al-Qaeda’s message
irrelevant. One way to achieve this is by creating
intellectual and artistic spaces within the Muslim
community where a broader view of the world is
allowed to flourish. To do any less would be playing
into the hands of the conmen.

* Firas Ahmad, who co-authored this piece, is
Deputy Editor and al-Husein N. Madhany is
Executive Editor of Islamica (www.
IslamicaMagazine.com), an international magazine
based in the United States and Jordan. It aims to
broaden perspectives on Islam and provide a forum
for Muslims to articulate their concerns while
establishing cross-cultural relations between
Muslims and their neighbours and co-religionists.
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A balanced policy response to terror:

A policing perspective

Luke Cornelius

Assistant Commissioner
Ethical Standards Department
Victoria Police

Introduction

You will no doubt be aware of the present debate
about how our response to terror should be framed.

Our Chief Commissioner Christine Nixon has
recently been reported as saying that we should
avoid the use of terms such as ‘the war on terror’ to
characterise and frame our community response to
the terrorist threat and that instead we should focus
on winning the hearts and minds of alienated
communities (The Age, 25 August 2007). For its
part, the Commonwealth argues that this term is an
appropriate characterisation of our country’s
response to terror and is an accurate reflection of
the need for urgency and commitment in our
response to the threat.

In this jurisdiction, this debate is now being framed
as a conflict between the State of Victoria and the
Commonwealth about how best to respond to the
threat. For example, in The Age yesterday, we saw
reports of a ‘rift’ over the way the Commonwealth
and Victorian governments fight terrorism (The Age,
15 October 2007). No doubt in coming days, in the
heat of an election campaign, much will be made of
this rift. There will be attempts to characterise one
side as being soft and the other as strong in their
response to terror, as a means to gain political
advantage. When this happens, as surely it will, |
think the debate will be the poorer for it, for the
recognition of the need for a balanced policy
response will be lost in the wedge politics of an
election campaign, while marginalised communities
will become more so, and any opportunity for
building cohesion and harmony will be further
damaged.

We might also reflect on whose voices are calling on
us to be afraid. | have often observed that such
voices do so in order to gain or retain power through
the fear they generate, often at the expense of our
shared sense of community.

The question, therefore, about how we should arrive
at an appropriate policy and legislative response to
terrorism and what that response should look like, in
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terms of its impact on the lives of our citizens, is an
acute and hotly contested area of public policy. It is
against this background that | will make some
observations about a policing perspective on how
an appropriate policy response to terror might be
framed.

The role of police in building
community

| begin by sharing some of Raimond Gaita’s
reflections about the role of public institutions in
building community:

A concern for justice in a community should be,
in critical part, a concern that its institutions
enable and encourage us always to see, and in
seeing to be responsive to the full humanity in
each of our fellow human beings. That is why
this kind of concern is called a concern for social
justice and it is why it is so often connected with
compassion...

and:

Communities take pleasure and pride in the fact
that injustices have been acknowledged and
overcome, and that reparation has been made
when it is possible. Such pleasure in justice is
necessary if people are lucidly to love their
community, country or nation. (Gaita 2003)

These views resonate with the strategic directions
determined for our State and for policing within
Victoria.

Building social cohesion and creating a fairer
Victoria are themes which reflect this thinking and
Victoria Police now recognises its public value in
terms of:

e Creating a more just society by enhancing social
cohesion, safety and the rights of citizens in our
community; and

e |mproving citizen satisfaction with police
services. (Victoria Police Business Plan,
2007-08)

These statements of public value are being
translated into action through the Victoria Police
Business Plan and reflect longstanding policing
perspectives about the place of policing in our



society. At its simplest, these conceptions reflect the
principles of community policing.

There should be nothing surprising in this. Since its
inception, policing in the Westminster tradition has
sought to protect human rights and bring to book
those who infringe the rights of others.

This has been so since policing functions and
principles were first enunciated in about 1829, in the
Western liberal democratic tradition. For example,
key among these principles is the following:

Police, at all times, should maintain a relationship
with the public that gives reality to the historic
tradition that the police are the public and the
public are the police; the police being only
members of the public who are paid to give
full-time attention to duties which are incumbent
upon every citizen in the interests of community
welfare and existence.

Other Peelian Principles of continuing relevance are:

e The basic mission for which the police exist is to
prevent crime and disorder.

* The ability of the police to perform their duties is
dependent upon the public approval of police
actions.

e Police must secure the willing co-operation of
the public in voluntary observation of the law to
be able to secure and maintain the respect of
the public.

e The degree of co-operation of the public that
can be secured diminishes proportionately to
the necessity of the use of physical force.

Police have long served these ends by exercising
discretion in the interests of justice, where justice is
served by the exercise of discretion which respects
the rights of those who come to their care or
attention. This is what it means to exercise power
subject to the rule of law.

Where police have exercised discretion in breach of
this principle, human rights are trampled, difference
accentuated and community aspirations for social
cohesion defeated. Rights are not ours to give, or
take away. As humans, we possess rights by virtue
of being human, and in recognising others as
human we must also recognise their rights,
particularly if the person has done wrong. To do
otherwise misses the opportunity to reinforce the
responsibilities that allow us as individuals to fully
participate in society. In this context, police have a
key part to play in ensuring that laws are applied to
enhance social cohesion, safety and the rights of
citizens in our community.

To this end it should also be noted that the
challenge in framing appropriate laws which balance
the rights of the community to be protected from the
harmful acts of others with the rights of individuals
to go about their business without undue
interference from the State is invariably answered by
framing police powers in discretionary terms.

This allows police to respond to a given situation in
a manner which both meets the community
expectation of safety and affords fairness and
justice to those to whom the exercise of discretion is
directed.

It is for this reason that a rights-based policing
perspective on the exercise of discretion is critical
and should have us asking ourselves:

Am | exercising power in a way that builds social
cohesion? That is:

e Will my decision operate to protect, restore and
build community?

e Does my decision avoid being informed by my
perception/fear of a person as ‘other’ or operate
to promote marginalisation?

e Am | exercising power in a way which affords the
dignity and respect due to a person, because no
matter what | believe s/he might have done,
being human s/he merits dignity and respect?

| propose these tests in the place of what in policing
circles has traditionally been described as the
‘attitude test’, or the ‘good bloke test’. It is simply
not good enough for us to continue to exercise
discretion on the basis of whether or not a person
has the wrong skin colour, has failed to please us or,
worse, whose conduct causes us to act out of
anger, spite, a ‘power trip’ or some other aspect of
self-indulgent motivation.

Community and terrorism

Much of what | have said so far turns on how police
might act as agents for community and social
cohesion. Clearly this discussion assumes that as
agents of community, the role of police is to shape
as much as they can those environmental factors
within which social cohesion might grow and
flourish.

For this reason, Victoria Police performance is
measured in terms of the reduction of crime,
increased perceptions of community safety, a
reduced road toll and increased customer
satisfaction.
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What, then, should police do in response to those
who choose to act in ways directed at destroying
the socially cohesive community we are seeking to
build?

At this point it is worth reflecting, from a community
perspective, on what | understand terrorism to
mean. | understand terrorism to be a strategy used
by its perpetrators to create a climate of fear (either
through threatened or actual acts of violence) which
is directed toward the destruction of community
confidence and which may cause the community to
question or walk away from the very values that
underpin its existence.

In simple terms, if it is the job of police to build
community, it is the aim of the terrorist to seek its
destruction.

How far should we go then, as agents for
community, in dealing with such people?

Before answering this question, we should
recognise the importance Victoria Police attaches
to effective community engagement.

In terms of framing the policy debate, the police
contribution leading to the present laws was firmly
grounded in a pragmatic appreciation of the need
to balance the need for laws with sufficient reach

to practically prevent a terrorist act, without making
the laws unworkable either because their reach was
too broad, or discretion so narrow, that the
principles of policing by consent were undermined.

Police strongly support community engagement
initiatives and the leadership role of Victoria Police
in promoting community engagement has been
recognised in the policy debate. Victoria Police
actively explores, supports and develops
opportunities for social engagement, in keeping
with the theme of enhancing social cohesion.

Examples include:
e Establishment of a multi-faith forum

e Active local engagement with newly arrived
communities

e Ongoing relationships with peak ethnic and
cultural representative associations

Victoria Police is also strongly of the view that
policing is at its most effective when communities
act in partnership with police. We should therefore
be cautious about extending laws to a point where
they marginalise sectors within the community or
stifle legitimate dissent. This is why, in Victoria, the
operation orders we frame in relation to policing
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protests conducted in public spaces always include
facilitation of lawful and peaceful protest as an
operational objective.

It should also be noted that while concerns have
been expressed that these laws are targeted against
particular ethnic or religious groups—for example
members of the Muslim community—police are
acutely aware that the threat of extremism may arise
in any marginalised sector of society. We should
therefore be careful not to extend our laws in ways
which accentuate marginalisation and so create
conditions conducive to extremism.

Extremist views should instead be drawn out so that
they can receive and attract the scrutiny and public
opprobrium which they deserve.

What laws, then, would be going too far?

Some have argued in favour of the use of torture as
a means of extracting information, if having that
information would enable us to save the lives of
others.

Allow me to offer my perspective as a police officer
on this proposition.

Consider the following:

Torture requires of the torturer an objectification of
the subject and the stripping away of his or her
fundamental rights to a point where he or she is
regarded as being less than human;

Only then can the torturer occupy the moral space
necessary to permit the conduct of torture;

e |nvesting such a power in police would
completely undermine the principles upon which
policing was established and do permanent
damage to how police are perceived in the
community;

e |f one were to deny the inherent value which lies
in each of our fellow human beings and fail to
unconditionally recognise this value, | would
argue that one then occupies the same moral
space as any other extremist or terrorist. | think it
is beyond doubt that those who seek to
encourage others to commit acts of terrorism or
extremism first have to persuade their followers
to deny the inherent value in others, in order to
create the moral space within which people can
be killed, tortured, or committed to genocide.



Is this the same space you would have police
occupy?

| think it bears reflection that in occupying the same
moral space as that occupied by the extremist or
terrorist, we would afford them their ultimate victory,
for we would no longer work for community, but
against it. As much has been recognised by the
former United Nations Secretary-General Kofi
Annan:

...compromising human rights ...facilitates
achievement of the terrorist’s objective—by
ceding to [them] the moral high ground, and
provoking tension, hatred and mistrust of
government among precisely those parts of the
population where he is most likely to find
recruits. Upholding human rights is not merely
compatible with [a] successful counter-terrorism
strategy. It is an essential element. (Annan 2005)

It should come as no surprise, therefore, that | and
my colleagues do not favour such an approach.

Who has the primary role in striking
balance?

| note that some have portrayed the framing of both
the anti-terrorism laws and the construct of the
Victoria Human Rights and Responsibilities laws as
a battle between the primacy of parliament and the
primacy of the courts. Much is made of the fear that
once again lawyers will overtake the debate and
render these issues inaccessible to the wider polity.

It is my view that focusing the debate at that level
misses the key point. | believe that true engagement
with human rights occurs in the real world, not in
courts, nor in parliament, though these forums
occasionally have their day.

It is in day-to-day policing that we encounter the
demand for justice that in my view can only be met
by policing responses which, applying a community-
based perspective as outlined above, can best
account for the protection of community and human
rights.

Parliaments are concerned with these matters only
while a Bill is under consideration, within the narrow
confines of parliamentary committee oversight, or
within the context of scheduled time frames for
review (for example, when a sunset clause is
approaching).

While | note that the parliamentary cause has been
lauded by some, it should be remembered that the
present state of these laws relies on a compact
between the states and the Commonwealth. For

example, the Commonwealth cannot legislate for
preventative detention beyond 48 hours and must
rely on the states and territories to carry these
arrangements forward.

It was actually this point which allowed the states
and territories to leverage the most significant
improvements in the protection of human rights, as
against the regime first proposed by the
Commonwealth.

Accordingly, the federal nature of our system should
be acknowledged as a substantial check against
parliamentary tyranny. In this context, conflict
between the states and Commonwealth may
produce some good, through the imposition of a
requirement to negotiate balanced outcomes.

What then of the courts? | think it is clear they play
an important role in checking abuse of power by the
executive and its agents, although it could be said
that their interventions are limited to a small number
of high-profile cases.

However, it is my view that we should celebrate the
fact that courts are prepared to critically examine
the action of the executive in its dealings with
individuals caught up in its anti-terrorist net.

For example, the Court of Appeal decision which
rejected the use of admissions made by Jack
Thomas while under duress has sent an important
signal to law enforcement officials.

In my opinion, any other decision would have
amounted to an acceptance of rendition (read
torture) as an appropriate tool for leverage by
Australian law enforcement authorities, and | am
relieved as a police officer that this approach has
been rejected.

It is right for us to be concerned about how
admissions are obtained and the circumstances
under which admissions are made. We should
therefore be very careful about any move to render
such statements admissible by further changes to
our law. If such statements are to be admitted, then
| would hope that courts would attach such
credibility to these statements as the circumstances
under which they were obtained, from a justice
perspective, permit.

Further, the decision of the Queensland courts
which saw the release of Dr Haneef were also
appropriate and reflected an effective application of
the checks and balances which the states insisted
be included in the Commonwealth’s earlier drafts of
its terrorism laws.
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While I have highlighted these cases as examples of
the courts bringing justice to a given case, it cannot
be said that either the courts or Parliament can
possibly capture the vast majority of rights-affected
interactions between fellow citizens and the police.
While the celebrated cases are writ large in our
national psyche, it is in the day-to-day policing
where justice must be done.

Primary role of police in the
protection of rights

| would argue that we should be much more
concerned about how to bring visibility,
transparency and quality to rights-affected
interactions between police and the citizenry by
focusing on how effectively police bring justice to
particular fact situations.

A key part of this is ensuring that rights are clearly
articulated in plain language, which the ordinary
person (including police officers) can understand.
This is the first step to making such rights
accessible.

Increasing transparency regarding the rights which
police are bound to extend is a basis for building
confidence in the community that our powers are
exercised under the rule of law and in the
community interest.

A clear expression of rights and responsibilities also
firmly establishes community expectations about
how we should treat one another and, in particular,
how police should treat all with whom we have
contact.

For my part, as the head of the Ethical Standards
Department, | see a clear statement of rights and
responsibilities as being an important tool for setting
standards and holding myself and my colleagues
accountable for bringing justice to every situation we
encounter.

It is for these reasons that Victoria Police is actively
working toward the promotion and protection of
human rights and responsibilities. We are committed
to ongoing dialogue about how our laws should be
framed and applied to balance the rights of the
community to be protected from the harmful acts of
others with the rights of individuals to go about their
business without undue interference from the State.
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Concluding remarks

I will close by making some observations about
effective policing, whether ‘soft’ or ‘hard’.

Much of the debate so far has focused on the
pursuit of legal innovation and the implementation of
novel powers with which we might more effectively
prosecute a ‘war on terror’. | would simply observe
in response that you can have the most draconian
and oppressive laws and seek to exclude the public
from public spaces, but if you miss the
fundamentals of policing, like checking an ID
security pass, you will fail to do what the community
expects of you.

This was of course brought into sharp and comic
relief by the latest Chaser team antics, and in a most
telling postscript | note that it was in fact harder to
get into an RSL Club than APEC, on account of a
security guard of Asian appearance doing his job
and demanding the production of some valid ID.

| finish with that observation simply to highlight the
fact that, in my view, increased powers and getting
tougher is no easy answer to the very difficult
challenge of responding to terror.

| think the answer lies in sensible policing, grounded
in community engagement, which involves a
commitment to working for social cohesion and
focuses on the fundamental principles of community
service and safety, which since the inception of
policing in the Western tradition have rendered
policing most effective.
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Mr Mark Duckworth
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Developing the Victorian Policy and
Legislative Approach to Counter-
Terrorism

This paper briefly outlines how the Victorian
Government’s approach to counter-terrorism policy
and legislation developed in the years following the
events of 11 September 2001. The emphasis in this
paper is on the whole of Victorian Government
developments and intergovernmental relations.

Counter-terrorism policy and legislation in Victoria
has been developed in three ways:

e by the Victorian Government itself;

e as part of a cooperative exercise with the
Commonwealth and other State and Territory
Governments; and

e inresponse to Commonwealth Government
policy announcements.

The Victorian Government’s wide-ranging strategy
to prevent, respond to, and recover from terrorism
includes:

e | egislative reforms to strengthen police powers
to deal with terrorist activity.

e Continually improving our counter-terrorism
capabilities and arrangements.

e Taking a long-term approach to addressing what
may cause terrorism in our community.

e Upholding the freedoms and democratic
principles that define our nation.

e Promoting equality, fairness and respect while
rejecting hatred, intolerance and violence.

Counter-terrorism policy is, however, as much about
relationships as hardware or legislation. As Robert
S. Mueller, then Director of the FBI, stated following
the 11 September 2001 attacks:

No one agency or entity at any level, whether it
be federal, state, or local, has the length or
breadth of talent and expertise. We must work
together. Law enforcement, quite simply, is only
as good as its relationships. (Mueller, 2001)

The need for cooperation, within Victoria and
between Victoria and other Australian state
governments, is one of the key points of this State’s
approach. Victoria has long practised the all hazard,
all agencies approach to emergency management.
This means that the government should not create a
special way to deal with a possible terrorist
emergency. A number of points support this
approach:

Most emergencies in Australia, even very large
ones, are dealt with by the resources of and the
decisions made in one State.

Victoria established an all-agency, whole-of-
Government decision-making mechanism, suitable
for security issues, some years before 2001.

Victoria’s Security and Emergency structure
includes the Central Government Response
Committee, chaired by the Secretary of the
Department of Premier and Cabinet, on which a
Deputy Secretary from each department is
represented. This committee in turn reports to a
Cabinet Committee, chaired by the Premier. These
committees serve not only to respond, but to
develop the prevention, response and recovery
aspects of dealing with emergencies. They
coordinate the State’s continued evolution of its
Whole of Victorian Government security policy. This
approach is supported by international experience
as written in the memorandum Preparing for
Terrorism: What Governors and Mayors Should Do
(Executive Session on Domestic Preparedness
(2001):

All-hazards training and systems, which have the
ability to respond to small, more routine
emergencies, but that can ‘flex’ to address
larger or different types of emergencies, are the
best investment of a jurisdiction’s resources.

Immediately following the events of 11 September
2001, there was considerable activity by all
Commonwealth, State and Territory authorities. A
federation developing a national response requires
significant intergovernmental coordination and
cooperation. Interestingly, Australia’s federal
structure has meant that this has been much easier
than in some other federations, such as the United
States. There are, for instance, only nine police
forces in Australia. In the United States there are
over 20,000. Even in unitary states, such as
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England, there are over 40 police forces. So the
federal structure of Australia has in fact assisted
coordination rather than been a barrier. It has also
meant that different ideas can be developed and
tested in different jurisdictions and that any
approach has to be scrutinised before it is
implemented.

The Response in 2002

First Ministers met in 2002 at three key meetings.
These were:

The 4 April 2002 State and Territory Leaders’
Forum agreed on a 12-point plan on Terrorism and
Multi-jurisdictional Crime; the Premiers’ and Chief
Ministers’ plan stated that it ‘stressed the
importance of co-operation between the
jurisdictions. The plan has been developed to put in
place what will be most effective and the building on
what currently works, such as existing State and
Territory emergency response plans’. This approach
was put to the Commonwealth the next day.

The 5 April 2002 meeting of the Prime Minister,
Premiers and Chief Ministers on Terrorism and
Multi-jurisdictional Crime. The agreement from
this meeting built on the previous day’s State and
Territory document and set up a process to set out
the respective roles for Commonwealth and States
and Territories. It also reconstituted the Standing
Advisory Committee on Commonwealth/State
Co-operation for Protection Against Violence
(SAC-PAV), which had been established in 1979,
as the National Counter-Terrorism Committee.

The 24 October 2002 Special Council of
Australian Governments’ meeting formally
established the NCTC and signed an agreement
on Australia’s National Counter-Terrorism
Arrangements. Victoria played a significant role in
developing counter-terrorism arrangements at the
national level. These are widely seen as an
outstanding example of cooperative federalism.
(Twomey & Withers 2007)

The Victorian Government has also published a
number of its own policy documents. The first was
Enhancing Victoria’'s Domestic Security—New
measures for the fight against terrorism, 3
November 2002. This contained a number of
initiatives including establishing coordination units
within Victoria Police and the Department of Premier
and Cabinet, a dedicated State Crisis Centre,
additional police resources and setting out the
policy issues that led to the Terrorism (Community
Protection) Act 2003.
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In the following years, as part of its response,
Victoria budgeted over $250 million for counter-
terrorism initiatives in Victoria, including:

e enhanced intelligence, risk analysis and maritime
security capabilities for Victoria Police;

® an upgrade of public transport security; and

e enhanced training and equipment to deal with
CBR incidents and mass casualties, and facility
upgrades for the health sector.

Legislative Response since 11
September 2001

The Leaders Summit in April 2002 agreed to refer
constitutional power to the Commonwealth
Parliament to enact legislation to prosecute terrorist
offences under criminal law. First Ministers also
agreed that each jurisdiction should review its own
laws.

The two Acts passed in 2003 were the Terrorism
(Commonwealth Powers) Act 2003, which referred
power to the Commonwealth to create a single set
of terrorism offences in Australia, and the Terrorism
(Community Protection) Act 20083, which introduced
new powers and obligations, namely:

* empowering police to detain and decontaminate
persons following a terrorist act;

e empowering police to apply for covert search
warrants;

e mandatory reporting of theft or loss of specified
chemicals;

e mandated risk management planning and audit
and exercising for declared essential services;
and

e protection of counter-terrorism information.

At the 6 December 2002 Council of Australian
Governments (COAG) meeting, a national review of
regulation, reporting and security around some
hazardous materials was set up. The first part of this
review focused on ammonium nitrate regulation.
Victoria passed the Dangerous Goods Legislation
(Amendment) Act 2004, which implemented
national principles for the regulation of ammonium
nitrate and other substances of security concern.
Regulations also prescribed the chemicals,
substances and high consequence dangerous
goods to be subject to notification requirements if
lost or stolen.

After the London bombing in July 2005 there was
impetus for further national discussion of terrorism



issues. The Commonwealth pushed for a set of new
legislative measures.

A special meeting of the COAG on counter-terrorism
was held on 27 September 2005. It agreed to the
introduction of nationwide counter-terrorism
initiatives. In 2005 the Commonwealth Government
introduced counter-terrorism laws into the
Commonwealth Parliament to implement that
agreement. The Commonwealth laws include a
control orders mechanism to restrict the activity of
people who pose a terrorist risk, to enable the
preventative detention of persons for up to 48 hours
to prevent a terrorist act or preserve evidence of a
terrorist act and ‘stop, question and search’ powers
in Commonwealth places, such as airports.

Before the COAG agreement, the Victorian
Government released the statement ‘Protecting Our
Community: Attacking the Causes of Terrorism’.
That statement announced that Victoria would only
enact and support counter-terrorism laws that:

e are based on evidence that they were needed;
e are effective against terrorism;

e contain safeguards against abuse;

e are subject to judicial review; and

e are subject to a legislative sunset.

Influenced by Victoria’s statement, leaders agreed at
the 2005 COAG meeting that any strengthened
counter-terrorism laws must:

e be necessary;
e be effective against terrorism; and

e contain appropriate safeguards against abuse,
such as parliamentary and judicial review, and
be exercised in a way that is evidence-based,
intelligence-led and proportionate.

Leaders also agreed that COAG would review the
new laws after five years and that they would sunset
after 10 years.

The Victorian Act conforms to those principles.
Under that national agreement, the States and
Territories agreed to introduce legislation to enable
the preventative detention of persons for up to 14
days (to complement the Commonwealth laws) and
to enact stop, search and seize powers for police in
public places. Preventative detention orders allow a
person to be taken into custody and detained,
without charge, solely for the purpose of:

e preventing an imminent terrorist act occurring;
or

e preserving evidence of, or relating to, a terrorist
act.

This is not a routine police investigatory power and
under it a detained person cannot be questioned
other than to confirm their identity or assess their
wellbeing.

This Act delivered of these commitments and
improved the covert search warrants provisions in
the Terrorism (Community Protection) Act 2003
announced prior to the COAG meeting.

The Victorian Government acknowledged the
concerns raised that counter-terrorism laws may
infringe upon civil liberties. It recognised that the
Victorian community has a strong respect for
individual civil liberties and the traditional doctrines
and processes that guarantee those liberties in
Victoria.

The Government also considered it important to
recognise the nature of the challenge that terrorism
poses. The consequences of terrorist acts place
police under great pressure to intervene earlier to
prevent a terrorist act with less knowledge than they
would have had using traditional policing methods.
The Act seeks to strike the balance between
empowering police to undertake their functions for
the benefit of the community and not unnecessarily
interfering with personal freedoms.

After COAG and before the Commonwealth Act was
introduced, Victoria and the other jurisdictions
negotiated the inclusion of various safeguards into
the Commonwealth Act. These safeguards included
the ability to seek a review of the merits of a control
order or preventative detention order by the court.

The Premier introduced the Victorian Bill into the
Legislative Assembly on 15 November 2005 to lie
over until February 2006 to allow for further
consultation and debate. That additional period of
scrutiny enabled the issues raised in the Senate
report on the Commonwealth’s Act and the review
of the Scrutiny of Acts and Regulations Committee
to be considered.

The last piece of legislation was the Terrorism
(Community Protection) (Further Amendment) Act
2006. This act made minor amendments to:

e the preventative detention laws to address
community concerns;

e police powers to decontaminate people
following a terrorist attack and provided rights to
contaminated people; and

e pertinent legislation to prevent disclosure of
documents that may facilitate terrorist acts.
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Victoria’s broader approach to
counter-terrorism

The two statements released by the Victorian
Premier since Enhancing Victoria’s Domestic
Security show how the focus of Victoria’s approach
moved from an initial emphasis on response and
recovery to a broader one based on terrorism and
its causes:

e Protecting Our Community: Attacking the
Causes of Terrorism (21 September 2005)
articulated that terrorism could not be overcome
unless the causes leading people to adopt
terrorist tactics are identified and addressed.
This statement stressed the importance of
working with faith communities.

e A Safer Victoria. Protecting our Community: New
Initiatives to Combat Terrorism (19 October
2006) recognised the importance of addressing
the causes of terrorism through greater research
and community involvement. It acknowledged
that terrorism involves more than just law
enforcement issues. Engaging the whole
community is crucial in defending Victoria
against potential terrorist attacks. This includes
addressing the question of what may cause
terrorism within our community.

Maintaining effective counter-terrorism capabilities
and legislation continues to be vitally important.
However, these operational and law enforcement
tools are only part of the Government’s broad
strategy for a safe and secure community. From
2005 the Victorian Government articulated its
broader view by making clear that:

Australia is a free and secular nation in which all
religions are treated fairly and equally. Our
society is defined, amongst other aspects, by a
belief in elected government, a commitment to
the rule of law, to equal rights for all before the
law, and the freedom of religion, freedom of
speech, and freedom of association.

Our society accepts a range of religious,
political, social and cultural beliefs, requiring its
citizens to peacefully co-exist with people of
different beliefs and values. Australia’s strengths
come from these beliefs and values. If we
surrender these qualities, we hand terrorism a
victory.

The Victorian community gains great strength
from its long history of democracy, diversity and
harmony. In 2005, the Victorian Government
noted that ‘Australia’s mainstream Muslim
community’s adherence to traditional Muslim
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practices are not in themselves problematic, nor
are they inconsistent with a strong Australian
identity’. In 2006 the Premier also stated:
‘Throughout history there are many examples of
societies where minorities have been unfairly
targeted and subjected to hatred and vilification.
If our community becomes divided and
suspicious, then terrorists around the world will
have achieved one of their aims.’

The Government believes that an effective
approach to terrorism must include measures to
prevent, at its roots, the rise of radicalism that
advocates terrorism. This can only be achieved
through cooperation and partnership with faith
and community leaders together with their
communities.

To reduce the risk of terrorism and better
understand the factors that may lead to
radicalisation, the Victorian Government has taken a
lead in promoting counter-terrorism research,
including funding for the Global Terrorism Research
Centre at Monash University. This does not imply
that terrorism can ever be justified, only that we
need to understand better who may be a potential
terrorist. As the United Kingdom Government (2006)
has stated, ‘there are a range of potential factors in
radicalisation and no single factor predominates’.

Counter-terrorism policy is a process of continual
evolution. In Victoria all agencies involved in
developing this policy learn from what is happening
around the world, around Australia, and from the
Victorian community. This policy has been based on
seeking and analysing evidence, and addressing
both immediate and long-term issues.

Australia’s federation is made up of a number of
diverse communities. Some issues should be dealt
with at a national level while others require
approaches that focus on the needs of a particular
State and its communities. Victoria has therefore
developed some counter-terrorism policies that
contribute to the national effort and others that are
tailored to the specific needs of the Victorian
community. A government’s first duty is the safety
and security of its community. Victoria has sought to
protect its community through a balanced approach
that has included new legislation, improved
operational capabilities for law enforcement and
emergency response, while maintaining individual
rights and the needs of an open and multicultural
society.
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therefore, suggested that Islam tends to be framed
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It should be noted that the source of the Peelian
Principles is contentious. | have sourced my version
of them from the following site: www.nwpolice.org/
peel.html. This version of the principles appears to
follow a set of principles first outlined in a 20th
century text: Mayhall, PD, (1985), Police-community
relations and the administration of justice, (3rd ed.),
John Wiley and Sons, New York. Mayhall appears to
have based her version of the principles on an
earlier text: Reith, C, (1952), The blind eye of history:
A study of the origins of the present police era,
Faber and Faber Limited: London. It appears likely
that the principles originated from the early
instructions of the first Commissioners of the
London Metropolitan Police. For a full discussion of
the ‘invention’ of the Peelian Principles, see the
following article: www.sciencedirect.com/
science?_ob=ArticleURL&_udi=B6V75-
4AMRFC5H-2& _user=1928003& _
coverDate=02%2F28%2F2007&_rdoc=1&_
fmt=&_orig=search&_sort=d&view=c&_
acct=C000055353&_version=1&_urlVersion=0&_
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Note that this is not intended to be a ‘legal’ definition. For the
legal definition, | defer to the Commonwealth definition.
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